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REPORT OF THE PRESIDENT 


JUDICIAL APPOINTMENTS, EXPERIENCED LAWYER 
SERVICE, OTHER MATTERS DISCUSSED 


By Loyd Wright, President L. A. Bar Association 








































HERE have been several accomplishments during the last month»that I feel 
the Association members would be interested in. 
IES A Committee of the Board of Trustees, consisting of your officers, waited on 
Governor Frank Merriam in Sacramento on Monday, April 5th, 1937, at which 
time the committee offered the services of the Association in taking a plebiscite 
of all judges and lawyers in this county upon those whom the Governor might 
. be considering to fill the vacancy now existing on the Superior Court bench, and 
Ime a like plebiscite relative to vacancies which may hereafter arise. 
Vol- The Governor received the committee very courteously, and while he stated 
he had made the selection to fill the vacancy now existing, he said that he would 
avail himself of a plebiscite in reference to the next vacancy that may occur. 
The committee felt that this was a desirable service to render to the 
Governor and to the community, and that while there was no express or implied 
agreement on behalf of the Governor to appoint the one receiving the greatest 
number of votes in such a plebiscite, that the plebiscite would disclose the ap- 





yer praisal of candidates being considered so that the Governor could more ex- 
hi peditiously and effectively exercise his prerogative and that it would also assist 

1S him in his announced desire of maintaining a high standard on our Superior 
Ss. Court bench. 


I personally believe that the results of this plebiscite will have a very whole- 
some effect. Your officers and Board of Trustees feel that it is imperative for 
each member of the Association to desist from writing letters of recommendation 
to the Governor in reference to the filling of any vacancy, except in those in- 


ort- stances in which a plebiscite will not be taken by the Association. 
. I might add that the Governor commented upon this very situation. While 
dis- he did not make this a condition to his acceptance of our offer, he made it very 


plain that he thought it was inconsistent for an attorney, voting in a secret 
plebiscite on the qualifications of candidates to fill a vacancy, to write letters 
of recommendation independently of the results of the plebiscite, recommending 
candidates for appointment to fill such vacancies. We fully realize that in some 
instances it may result in foregoing a favor to a friend or brother attorney, but 
we believe that in the long run it will contribute greatly toward the most de- 
ms sirable end which all of us are so earnestly seeking. Certain it is that it is only 
through concerted and united effort that the Association can render the most 
efficient service, and I do not believe it is too much to ask of any member of 
the Association who is really interested in its accomplishments. 


EXPERIENCED LAWYER SERVICE 


For a number of years prior to 1932, the Association maintained a list 
ry of specialists in order to have available a ready reference for members of the 
Association and the public who were desirous of communicating with at- 
torneys familiar with the laws and procedure of jurisdictions outside California, 
or with attorneys practiced in the less common branches of the law, such as 
copyrights, admiralty, bankruptcy, immigration, etc. 
This service was used to a considerable extent but was discontinued by 
orders of the Board of Trustees, due to the fact that some difficulty was 
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“WHO SHALL STUDY LAW” 


UCH has been written and spoken during the past few years of the over- 

crowded profession of the law. Bar Associations, national, state and local, 
have become conscious of the situation and there have been surveys made, to make 
the facts known to the increasing stream of young men and women who, upon 
ending their college days, are asking themselves, “Shall I study law?” 


WHAT THEY MAY EXPECT TO FACE 


The subject has received a thorough study and analysis by Dr. Leon Green, 
Dean of Northwestern University Law School, in a recent issue of Northwestern 
University Bulletin. Dean Green charges that the profession has given too 
much attention to the matter of admission to the bar instead of preparation for 
the bar; that it has placed reliance for its protection in bar examinations, and 
in some instances has gone to extravagant lengths to perfect them. He states 
as “a simple fact” that bar examinations “never have given and never can be 
made to give any degree of protection against the admission of the unfit to the 
profession,” and asserts that a license gives little assurance that its holder is 
prepared for the profession, and the practice of the better firms in conducting 
their own independent investigations as a basis of employment so indicates.” 
He believes that, “if instead of bar examinations those who study law could be 
subjected to some investigation approaching in thoroughness that made by such 
firms, able young men would be given the advantages which their merits de- 
serve, and the profession would be afforded the protection they need.” 

Dean Green charges that bar examinations “make it profitable to operate 
scores of proprietary law schools and quiz courses throughout the country, whose 
only excuse for existence is to prepare students to pass bar examinations,” and 
that about 50% of the law students of the country are attending law schools 
unapproved by the American Bar Association, many of whom could not be ad- 
mitted to the approved university schools, and that those who could, “are re- 
ceiving inferior training,” but are successfully passing bar examinations and 
being admitted to “overcrowd and to a great degree demoralize the profession.” 
The influences of such a “hurtful policy” of bar admissions upon the universities 
and their students are, he says, far-reaching. 

The Dean claims there are too many lawyers, too many law schools, and 
too many law students for the good of the country—“not too many good lawyers, 
schools, or students, but too many poor ones.” 
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experienced in arriving at a system of operation which would eliminate any 
charge of favoritism in giving out names of attorneys. 


However, callg continued to come in and as time passed they increased 
in number, with the result that the Board of Trustees appointed a com- 
mittee consisting of three members of the Board of Trustees, to-wit: Mr. 
Allen W. Ashburn, chairman, Mr. Frank B. Belcher, and Mr. Herbert L. 
Hahn, to consider whether the Association should establish and maintain 
such a_ service. 


This committee reported to the President and the Board of Trustees 
to the effect that we owe it to the members of our Association and to the 
public to establish this service, and recommended that a committee be ap- 
pointed for the purpose of carefully working out a questionnaire and ad- 
ministering the service under the direction of the Board of Trustees. 


The President and the Board thereupon appointed a committee consist- 
ing of Mr. Roy V. Rhodes, chairman, Mr. Arthur L. Syvertson, Mr. Horace 
E. Vedder, Mr. William A. Monten, and Mr. Ray E. Nimmo to create the 
machinery for the maintenance and operation of an “Experienced Lawyer 
List.” 


This committee’s report was recently received by the Board of Trustees. 
There was embodied therein a complete plan of operation which will shortly 
be forwarded to every member of the, Association. I earnestly request that 
when you receive the plan you give it your careful consideration. 


COMMITTEE ON TAXATION 


In recent years taxes and matters pertaining to taxation have become so 
numerous and complicated as to become a source of considerable worry and 
vexation unless one has an abundance of time to study them. It therefore ap- 
peared to the Trustees that the Association may well render a service to its mem- 
bers by presenting, through the columns of THE BULLETIN, articles on tax laws, 
changes, developments, and other important matters concerning the ramifications 
of our present tax structures. To that end a committee of tax experts has been 
appointed and will start to function so that the first article will appear in the 
May issue of THE BULLETIN. 


LUNCHEON MEETINGS 


The Luncheon Committee under the able guidance of Mr. Harry J. McClean, 
chairman, has commenced the schedule of Tuesday noon meetings at the Rosslyn 
Hotel; the meetings are held every two weeks. There have been three of these 
meetings thus far and the average attendance has been a little over seventy. The 
meetings are held in Room 1126, Rosslyn Hotel, and the next one is scheduled 
for Tuesday, April 20th, at which time Sheldon D. Elliott, Esq., Assistant Pro- 
fessor of Law, University of Southern California, will discuss the anti-price 
discrimination act, commonly known as “The Patman Act.” 


SOCIAL MONTHLY MEETING 


The combination golf play and social evening is being well received, ar- 
rangements for which have been made at the Riviera Country Club. Bar Asso- 
ciation members who play golf and who have notified Floyd Sisk, chairman, may 
play at the same green fees that members of the club pay, and the club has set 
aside the third Friday of each month as our day. After golf, dinner is served 
and the stymie room is set aside for our use. Those who do not play golf are 
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cordially invited to come out and enjoy dinner, and after dinner to join in bridge, His 
billiards or such other activities as the excellent appointments of the club permit. » 
SERVICES TO MEMBERS ‘ ai 
The Association offices in the Rowan Building have for some time been = 
willing and able to render certain services to members. Perhaps it would be sun 
helpful to remind the membership of the nature of these services and to suggest suc 
that the staff is very happy to be of assistance. These services are: call 
of | 
EMPLOYMENT DEPARTMENT tha 
This work of the Association, usually referred to as the Employment De- wr 
partment, constitutes a clearing-house through which the employer and employee 
may communicate with each other with a view to making a mutually advantageous OF 
arrangement, without resorting to the necessity of advertising their respective 
wants in the newspapers. of | 
The department was established in 1928, at the instance of Mr. Hubert T. the 
Morrow, then president, and in a number of instances has been quite helpful to ra 
the younger members of the Bar. However, the service could and should be used in 
to a much greater extent. Its success is, of course, dependent upon the members attc 
of the Association making use of it when in need of assistance. Your calls will the 
be kept absolutely confidential and there will be made available to you a file ae 
which contains applications of those who have been recently admitted, and a few 
applications of experienced practitioners. = 
The Association office also endeavors to have available at all times applica- 
tions of experienced legal secretaries. The office employees devote some time to 
interviewing applicants for secretarial positions and when you use this service 
you may rest assured that you will secure a competent secretary of good ap- 
pearance and personality. Salaries requested usually range from $100.00 to 
$150.00 per month. 
LEGAL AID CLINIC WORK 
Members may feel free to refer to the office of the Association any person 
who is in need of legal services and is unable to pay therefor, in order that such 
person may be directed to the Legal Aid Clinic or other proper agency. Or, 
if the attorney prefers, he may send such party direct to the Legal Aid Clinic, 
3660 University Avenue, Los Angeles. However, the experience of the office of 
the Association in dealing with indigents seeking legal aid is such that we may 
be able to ascertain from a brief talk with the party whether his or her case is 
such as properly comes within the purview of the Clinic. 
For example, a person who is in position to pay any fee whatsoever even 
though it be less than the usual fee, should be directed to the office of the Public 
Defender, who will in turn, after proper investigation, refer the party to one 
of a number of attorneys who have agreed to take such cases without the usual 
compensation. 
BILLS PENDING IN LEGISLATURE 
The office of the Association, during each legislative period maintains a file, 
numerically arranged, of all Bills and Amendments thereto which are pending be- 
—: 





fore the Legislature, some 3600 in number, together with Weekly and Daily 
































LOS ANGELES BAR ASSOCIATION BULLETIN 255 








LLETIN 
ridge Histories, General Index, and Digest. We want the members of the Association 
art to feel free to use this file at any time. 
FORMS FOR USE IN JUSTICE COURTS 
b Due to the fact that some of the members have experienced considerable dif- 
yey ficulty in securing forms required to commence suit in Justice Courts, such as 
ld be summons and subpoenas, the office of the Association has secured a supply of 
iggest such blanks and will give a limited number to any member of the Association who 
calls at the office for them. This service was established only after the Board 
of Supervisors had given no attention to a request from a member of the Bar 
that such forms be made available at some convenient county office, thus 
o eliminating the necessity of the attorney making a trip to the Justice Court 
_ before filing suit there. 
loyee 
peous OFFICE SYSTEM FOR LAWYERS 
ective The Association has on file a complete plan with forms for the installation 
of book-keeping systems and filing systems designed to meet the requirements of 
rt T. the lawyers. This file will be loaned to any member who desires same. 
“al t There are many services rendered by the office of the Association which 
wie cannot be detailed here, such as furnishing the names of attorneys now practicing 
used in other states, names of attorneys handling matters which were being handled by 
nbers attorneys who have recently passed away, etc.; so, when you are in doubt call 
5 will the office of the Association. 
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Angeles Bar Association on April 7th: 


in the Broadway-Temple Building. 
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SUPERIOR COURT ROOM ACCOMMODATIONS; 
BAR TRUSTEES URGE PROPER QUARTERS 


ane following resolution was adopted by the Board of Trustees of the Los 


Wuereas, the Board of Trustees of Los Angeles Bar Association is deeply 
concerned about the inadequate and improper housing of some of the depart- 
ments of the Superior Court of Los Angeles County, to-wit: those departments 
which are now located in the Broadway-Temple Building; and 


Wuereas, the five Superior Court Judges who are now serving pro tempore 
on the District Court of Appeal will, on May Ist, resume their regular duties 
of trial work, and will be compelled to hold court in the Broadway-Temple 
Building unless other quarters are provided for their departments; and 


Wuereas, it is the sense of this Board of Trustees that the improvised 
quarters in the Broadway-Temple Building—a two-story building located at the 
corner of Broadway and Temple streets, are very unsatisfactory for the use of 
the Court, as the noise from the street below interferes with the orderly trial 
procedure of the Court and the proper administration of justice; and 


WHEREAS, it is also the sense of this Board of Trustees that the departments 
of the Superior Court are entitled to quarters that are adequate and befitting their 
dignity, and therefore should be located so far as is practicable, in the Hall of 
Justice, Hall of Records and City Hall until such time as adequate and permanent 
quarters are provided for the departments of the Court; 


Now, THEREFORE, Be It Resotvep, that George M. Breslin, Esq., Harry 
J. McClean, Esq., and Paul Vallee, Esq., are hereby requested to importune the 
Board of Supervisors of Los Angeles County to permit the Court to occupy 
the east wing of the Hall of Records with the Calendar Department, the Order 
to Show Cause Department and Appellate Department of the Court, thus locating 
adjacent to the Law Library those departments of the Court which make most 
frequent use of the library, which will in turn make available space in the City 
Hall to which may be moved the departments of the Superior Court now located 
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5; PRE-TRIAL HEARINGS IN SUPERIOR COURT 


FIRST SIX WEEKS’ EXPERIMENT ASSURES 
SUCCESS OF NEW PROCEDURAL PLAN 


rL 

™ By George R. Larwill, of the Los Angeles Bar 
— HE pre-trial hearing in the Superior Court is now definitely a part of our 
ak local trial practice. - Inaugurated on March first of this year and effectively in 
>part- 


operation ten days later, the sincere efforts of Presiding Judge Fletcher Bowron 
ments and the wholehearted cooperation of the vast majority of the members of the 
bar have brought the pre-trial hearing to an important and successful position. 
The record during that short time is both interesting and instructive. 


"P th Although an experiment here, the pre-trial hearing has been in successful 
duties operation in Michigan, Ohio and Massachusetts courts for some time. 
emple The aims originally set- for the hearing commend themselves, in every re- 
spect, to the lawyer. In the order of their importance, they are: 
vised (1) A first formal meeting of counsel for all parties concerned in the case, 
tthe with a judge, for preliminary discussion, which will naturally determine in ad- 
nai al vance of trial whether or not settlements or compromises of the matters in liti- 
trial gation can be reached. 
(2) A discussion of the material and collateral issues in the case, for the 
purpose of reaching stipulations on some, if not all, of the points involved; a 
ments matter of the utmost importance to counsel as it clarifies contentions, con- 
their centrates preparation only to vital questions, eliminates wasted effort in the 
all of calling of unnecessary witnesses and the production of unnecessary documentary 
ae evidence burdening the record, and thus inevitably shortening the trial and 


speeding up litigation generally. 

There was a great deal of misapprehension and consequent resistance among 
Jarry lawyers when the plan was first proposed and its details were published by the 
Los Angeles Bar Association shortly before the first of March. ‘This publica- 


e the tion warned attorneys that at the pre-trial hearing, counsel would attend with 
ccupy his case fully prepared for trial, both as to law and facts, “and will be able 
Order to discuss any matters relative thereto that may arise; that he will know the names 
ating of the witnesses, what each will testify, the nature of documentary or other 
pa evidence and the means and method of producing evidence.” 
- City Although practically all of the members of the bar conceded that from 
academic and idealistic viewpoint, a pre-trial hearing might profitably be held to 
cated discuss openly and frankly the foregoing matters, they felt that as a practical 
matter it would be wise to apply that caution or “grain of salt” concerning which 
every lawyer learns early in his career. Lawyers generally feared that an open 
and frank approach to the matter on their part, not shared in by opposing counsel 
— would place them at a disadvantage and give information to the opposition which 


might be used with inequitable results and prove as fatal to their case as the 
failure to prepare and present the case at its maximum strength. 

On the other hand, however, many busy lawyers, who previously to the 
inauguration of the pre-trial hearing had never found time to contact opposing 
counsel, welcomed the opportunity for meeting. Every alert lawyer realized 
that the trial machinery would be actually in motion at the preliminary hearing. 
The comparative strength of case and counsel would be felt and measured for the 
(| first time. One might now conjecture, with experience at hand, on the confidence 

or lack of confidence of opposing counsel in the merits of his case. 
The early fear that at the pre-trial hearing the Court might press at- 
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torneys into a complete disclosure of their plan of trial, the names of their “ 
witnesses, the subject of the testimony of each witness and the nature of the ; 
documentary or other evidence which counsel commanded, has been dispelled ye 
in the light of experience. Further, Presiding Judge Bowron has definitely a 
stated that such is not the intent of the Court. The attorney, himself, in each “~ 
case will decide just how much it is proper to disclose and his judgment in the _ 
matter will be respected by the Court. ne 
BENEFITS GAINED ne 
Substantial benefits from the pre-trial hearing have already been gained ” 
both by the Court and attorneys. Where heretofore much time has been taken 
up in the trial of cases by lengthy argument on immaterial points and evidence wh 
presented on matters which later proved to be incompetent, the delays occasioned sa 
thereby are rapidly being eliminated by the preliminary negotiation and the po 
stipulations resulting therefrom. Busy courts and busy lawyers are anxious to ex 
get to the real merits and substance of the case at hand. The pre-trial hearing lit 
is a legal “clearing house,” where all matters merely collateral to the main points 
may be settled. As Judge Bowron puts it, lawyers now are becoming “stipula- stt 
tion minded.” th 
The mechanics of the operation of the pre-trial hearing are simple and prac- ha 
ticable. Since the tenth of March, every case at issue in the Superior Court me 
is set for hearing on the pre-trial calendar. Some twenty-six to thirty cases to 
are heard each day. No transcript of the discussion is taken, but when the tri 
hearing is concluded the judge dictates a memorandum of the proceedings, which 
includes a brief statement of the nature of the case, the contentions of counsel — 


so far as he has been advised of them, statements affecting material issues and 
stipulations offered and accepted. This statement is typed, attested by the judge 
and -becomes a part of the official files of the case. It affords an officially con- 
sidered answer to the first question which a trial judge naturally asks when he 
picks up the files of a mew case: ‘Well, what is this matter all about?” 

Another important thing at the time of the hearing is a determination, after ° 
careful consideration of the matter by all concerned, of the length of time it will 
take to try the case. The court may then decide whether a department should 
be set aside for one day or for any given number of days. Thus, congestion of 
the trial calendar is relieved and “trailing” eliminated. 

A definite date having been set for the trial of the case, and it is the aim 
of the Presiding Judge in the Calendar Department to have this date not later 
than two weeks after the pre-trial hearing, the Presiding Judge then, on the 
afternoon before the trial date, is informed of the departments available for the 
trial the next morning. The files of the case are promptly dispatched to the ie 
trial judge the same afternoon, so that before court is opened the next day, the 
judge will have an opportunity to read the Presiding Judge’s memorandum 
made immediately after the pre-trial hearing, and to devote such time as appears 
necessary, to the pleadings and other points which appeal to him as important, 
before the trial begins. The advantage of this, in speeding up litigation and 
furnishing more substantial justice, is obvious. 








Presiding Judge Bowron reports that even during the short time since the é 
operation of the plan became effective, many cases which otherwise would have 
gone to trial have been settled. 
EXAMPLES 
Two actual cases illustrate how much good can result from a pre-trial hear- 
h 





ing. In one of these cases, if the matter went off on a certain point, then the 
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iheir testimony of several State officials residing in Sacramento’ would be unnecessary. 

f the If the point to be made by the State was not well taken, lengthy testimony 

pelled would be required. Ordinarily, the State, at great expense, would have been 

nitely obliged to have brought all of the officials from their regular duties to attend 

each the trial. However, at the pre-trial hearing, it was determined that the case 

n the should be brought on for trial and if it was then determined the State’s point 
was well taken that would be the end of it; if not well taken, then the trial would 
be continued for a sufficient length of time to permit the attendance of the 
necessary witnesses. The case, in fact, was disposed of on the one point, to 

a the great saving of time and expense to all concerned. 

taken In another case, a question arose from the pleadings themselves, as to 

dence whether or not elaborate testimony of expert mining engineers would be neces- 

ioned sary. A similar arrangement for opening of trial to determine the preliminary 

1 the point was made, and the point having been determined, the evidence of the 

us to expert witnesses was not required. Thus, from the standpoint of the private 

aring litigant, there was a great saving in time and money. 

points The instances of benefit from the pre-trial hearing multiply as it gathers 

pula- strength and gets under full steam. If we were not content to accept as proof 
the successful results in the other states which have adopted the plan, we now 

prac- have results here, even in this short time which have clearly demonstrated the 

Court merits of the plan. Judges and lawyers alike are under a debt of gratitude 

cases to Presiding Judge Bowron for his work in successfully launching the pre- 

1 the trial hearing. 
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WOMEN’S JUNIOR COMMITTEE 


By Ernestine Stahlhut, Past Chairman 


HE Women’s Junior Committee of the Los Angeles Bar Association has 

been very active during the past year, holding monthly dinner meetings, 
with the exception of the months of July, August and September, a social meet- 
ing being held in August. 

The purpose of this committee is to initiate the younger women members 
of the Bar in the activities of the Los Angeles Bar Association and otherwise 
generally to further the interests of the Association and the legal profession. 

In the furtherance of this purpose, it has been the endeavor of the Officers 
and the Executive Council of this Committee to provide speakers for the meet- 
ings from among the prominent members of our Bar, and thus give to the newly 
admitted members the advantage of their years of experience and their advice 
and encouragement. 

Following are some of the subjects taken up during the year: 

“The Trial of Negligence Cases,” by Frank Belcher, Esq. 

“Changes in Probate Procedure,” by Mrs. Clemmence Brown. 

“Sociological Aspects of the Domestic Relations Court,’ by Mrs. Mary 
Cooke, Court Assistant in the Domestic Relations Dept. 

The newly elected officers for the ensuing year were installed, at the meeting 
held February 23rd, as follows: Harriet Geary, Chairman; Ruth Bard, First 
Vice-Chairman ; Frankie Brill, Second Vice-Chairman; Pauline Weinstein, Secre- 
tary. 
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DEFICIENCY JUDGMENTS; RECEIVERSHIPS 


By Fred N. Arnoldy, of the Los Angeles Bar 


HERE is a view, expressed by the courts of some jurisdictions, that where 

there is a deficiency judgment, and the person liable for the debt is insolvent, 
a receiver may be appointed or continued after sale during the period ‘of re- 
demption.!. In the course of an annotation in 87 A.L.R. at page 1014 it is 
said that this view was recognized in Boyd v. Benneyan, 204 Cal. 23, 266 Pac. 
278. And in the case of Reidy v. Young, 119 Cal. App. 322, 6 Pac. (2d) 112, 
it was said that the Supreme Court held in Boyd v. Benneyan “that if the re- 
ceiver were appointed for the purpose of paying the rents in satisfaction of a 
deficiency judgment the appointment would have been within the jurisdiction 
of the court, but, otherwise, the court was without power to remove the mort- 
gagor from his right of possession during the period of redemption.” 


What was held or recognized in Boyd v. Benneyan can best be determined 
from the following language of the decision in that case: 


“A sharp dispute has arisen between counsel as to the power of 
the court to continue the receiver in possession after the sale and during 
the period of redemption. The plaintiffs contend that the court had such 
power and cite in support of their contention numerous cases in other 
jurisdictions where the appointment of a receiver to take or continue in 
possession of the mortgaged premises during the period of redemption 
has been upheld, but upon examination we find them to be cases where 
the purpose of the receivership during the period of redemption was 
to satisfy a deficiency judgment, if any, entered after the judicial sale. 
The continuance of the possession of the receiver after the sale and 
during the period of redemption for the purpose of satisfying a de- 
ficiency judgment has likewise been sanctioned in this state. (Mont- 
gomery v. Merrill, 65 Cal. 432, 4 Pac. 414.) 


Proceeding then to the point decided, the court pointed out that the decree 
did not require that the funds in the hands of the receiver as a result of his 
operations during the period of redemption be applied to any deficiency, but 
specifically provided that they be paid to the purchaser at the sale; and it held 
that such an order, made either in the decree of foreclosure itself, or independently 
thereof, was not only erroneous but was in excess of the power of the court. 


AFTER SALE 


There is here a mere implication that if the decree had required the appli- 
cation of the funds coming into the hands of the receiver to the satisfaction of 
a deficiency judgment, the continuance of the receiver after sale and during the 
period of redemption would have been upheld. This does not support the broad 
dictum of the District Court of Appeal in Reidy v. Young, supra. 


Turning to Montgomery v. Merrill to determine what was sanctioned in that 
case, we find that there a receiver of the rents and profits had been appointed 
upon a showing of inadequacy of security and insolvency of the mortgagor. The 
receiver had harvested and sold a crop grown upon the land and held the pro- 
ceeds. At the foreclosure sale the sum bid for the lands was less than the 
amount of the debt as established by the judgment. Plaintiff applied to the 
lower court for an order directing that the crop proceeds be applied to payment 
of the deficiency, which was denied and an order made to deliver the same to 


-'126A.L.R. 73; 36 A.L.R. 612; 87 A.L.R. 1014. 
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the defendants. In reversing the order the Supreme Court merely held that the 


proceeds of crops in the hands of the receiver at the time of the foreclosure sale IN 
should be applied in payment of the deficiency and this was seemingly based upon 
the somewhat narrow ground that the crops of which the receiver took possession, T 
and which were growing and unharvested at the time of his appointment, formed 
a part of the mortgaged property. Whether, where there is a deficiency judg- as | 
ment, a receiver will be continued after the foreclosure sale for the purpose of hav 
collecting rents accruing after the sale or even after the decree of foreclosure, enc 
or for the purpose of harvesting and disposing of crops which were not then cid 
planted or im esse, would therefore seem to be an open question in this State. am 
However, the rights of the purchaser at foreclosure sale who is not also pa) 
the holder of a deficiency judgment, to the appointment or continuance of a re- at 
ceiver after sale have been definitely determined.? In the first of the cited wh 
cases the mortgagee bid in the mortgaged property for the full amount at the tim 
sale and thereafter during the redemption period applied to the court for a 
receiver of the crops, alleging the insolvency of the mortgagor. In affirming a wo 
judgment of dismissal following the sustaining of a demurrer, the Supreme Court clit 
said: Th 
“Under our statutes the judgment debtor is entitled to remain in pa 
possession of the land until the expiration of the time allowed for re- an 
demption. During that period the court may restrain the commission Sot 
of waste on the property on the application of the purchaser; but we Cal 
know of no provision of the codes, of any decision, or any principle upon a 
which the purchaser is entitled to place a receiver in charge of the 
property during the period of redemption.” no 
RECEIVERS " 


lin 
ob 


This would indicate that the purchaser is not entitled to a receiver even ic 
ig 


though waste be committed during the redemption period, in recognition, no 


doubt, of the rule that a receiver will not be appointed where an injunction will sh 
afford the required relief.* In the second of the cited cases, there being no go 
deficiency judgment, the court, on the authority of Boyd v. Benneyan, ordered - 
the judgment modified by striking therefrom a provision continuing the receiver - 


in possession after sale. 


Even where a deficiency judgment is taken, there seems to be room for 
solid argument in favor of the view, sometimes expressed, that a receiver should 
not be appointed or continued to collect rents or take possession of crops after 
sale, or even after judgment of foreclosure. This view is entirely consistent with 
what was held or sanctioned in Montgomery v. Merrill and is in harmony < 
with the decisions in this state holding that a receiver of rents and profits will 
only be appointed where they are expressly included in the mortgage, and there- 
fore, form a part of the mortgaged property.* It also appears logical when we 
consider that the mortgage, and necessarily the lien thereof, becomes merged in 
the judgment; from which it might be held to follow that the lien can only be 
enforced as to the property directed to be sold by the judgment, or which has 
come into possession of the receiver prior to the merger. It would therefore 
seem that neither Montgomery v. Merrill nor Boyd v. Benneyan have definitely 
settled the question in this State. 


th 





2West v. Conant, 100 Cal. 231, 34 Pac. 705; Reidy v. Young, supra 
3Dabney Oil Company v. Providence Oil Company, 22 Cal. App. 223; 133 Pac. 1155. 
4Locke v. Klunker, 123 Cal. 231; 55 Pac. 993. 
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INTERROGATING WITNESSES 


HE witness is in no more need of “refreshing his memory,’—and that 

often occurs—than are judges and lawyers. We need to refresh our memories 
as to the commonplace rules governing direct and cross-examination. When we 
have evolved the theory of the case, and briefed the material facts, we should 
endeavor to limit the examination of witnesses accordingly, omitting all the in- 
cidental and collateral matter possible. This will save money in every way, in the 
amount of time consumed, in the volume of the record, and in the cost to the tax- 
payers. The lawyer’s time is a part of his capital, and he cannot afford to spend 
a moment longer in the trial than is absolutely necessary. To a certain extent, 
while he is absent from his office, business there is suspended; and he some- 
times misses a handsome retainer while litigating some small case. 


Particularly is time wasted—and worse—in cross-examination. Much of it 
would better be wholly omitted; it only fills out the details of the story, and 
clinches the sometimes vague and uncertain points for the benefit of the adversary. 
The attorney is under no compulsion to cross-examine; it is not an imperative 
part of the ritual. If his client thinks it necessary, a few words of explanation 
and advice will enlighten him. And sometimes, if the man on the bench is 
something of a lawyer as well as a judge, any point overlooked will be taken 
care of by the court, in a carefully framed question or two. Better overlook 
a point than fortify the adverse party. 


Needless and groundless objections clutter up the record, and accomplish 
nothing but further delay. Our antiquated exclusionary rules are being much 
relaxed, and multiple admissibility often permits a question and answer, with 
limited application to the issues, which on another ground might require an 
objection to be sustained. It is not so much more learning we need at the 
bar, as greater intensity of effort. The fibres of the mind are not taut; they 
should be brought like the strings of the violin, to concert pitch. Of course, 
good craftsmanship requires that all sharp and discourteous exchanges be- 
tween counsel be avoided. It would help to achieve this, if counsel would 
studiously refrain from addressing each other, and direct their observations 
exclusively to the court. 


It is hoped that these observations will not be considered impertinent ; 
they are submitted “for the good of the order.” —F. G. T. 








HELP ] IF IN NEED CALL 
: ASSOCIATION OFFICE 


Applications for employment as associate lawyers, law clerks, 
secretaries and stenographers are always on file at the office of the 
Association. Members are urged to make use of this service. They 
may do so by examining the applications on file or by advising the 
office of their needs. Telephones VAndike 5701 and VAndike 9992. 




















264 LOS ANGELES BAR ASSOCIATION BULLETIN 


RIGHTS OF PARTICIPATING ROYALTY 
HOLDERS UPHELD BY SUPREME COURT 


By Raphael Dechter, of the Los Angeles Bar 


HE Supreme Court of California, in the case of Schiffman v. Richfield Oil 

Company, 93 C. D. 124, decided January 28, 1937, has definitely set at rest 
the rights of holders of participating royalty interests issued by lessees or 
operators of oil wells. 

There are three well-known forms of royalty interests, to-wit: landowner, 
overriding, and participating royalties. The landowner royalties are those which 


the lessor has, as owner of the land, reserved to himself as rent for the privilege 
granted to the lessee of drilling for oil. Such interests are permanent and cannot 
be destroyed or eliminated thereafter. 


Overriding royalties are those which the holder of a lease retains when he 
assigns the lease to a third person. Such overriding royalty interest must be 
recognized by the lessee and continues as long as the lease which has been 
assigned continues in existence. 


Participating royalties are those interests usually issued by the operator or 
lessee of a well for the purpose of financing the drilling of such well. It has 
heretofore been held that such participating royalty interest does not pass any 
title to the holder thereof either to the lease, or the well, or the production, but 
merely constituted an agreement upon the part of the lessee to set aside certain 
funds from certain sources. 


NO FREEZE OUT 


However, the Supreme Court has now declared that such participating 
royalty interests, while they are not to be classed in the same category as land- 
owner royalties, are in a class by themselves, and that courts, sitting as courts 
in equity, will not permit an operator to freeze out, so to speak, such participating 
royalty interests by making an assignment of lease. 


The Supreme Court holds that such owner of participating royalty interest 
has a right to share in the proceeds of oil production during the duration of the 
lease either by the lessee, who issued the royalty interest, or by an assignee of 
the lease with notice of the issuance of such participating royalty interest. 

In the case of Callahan v. Martin, 3 Cal. (2d) 110, it is definitely determined 
that assignments of royalty interests by lessees are not in the same category as 
assignments of landowners’ royalties. Landowners’ royalties are recognized as 
permanent interests, by an analogy to the old common law hereditament known 
as rents, which were sold, at common law, the same as annuities. 


It is further pointed out in the Callahan v. Martin case that the holder of 
a landowner’s royalty has a right of reentry for condition broken if the royalty 
is not paid, which the holder of a participating royalty does not have. In the 
case of Callahan v. Martin it was distinctly pointed out that, under the pro- 
visions of the Uniform Sales Act, as adopted by this state, there could be no 
present transfer or sale of oil until the oil was actually reduced to possession 
above the surface. 

The Supreme Court in the Schiffman v. Richfield case, in attempting to do 
justice between the parties, places the holder of a participating royalty interest 
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in a legal class by itself, holding that such participating royalty interests. are 
sui generis. 


The writer, in his humble opinion, feels that it was not necessary for the 
Supreme Court to judicially legislate such participating royalties in a class by 
themselves. It could very easily have followed the doctrine, and in actual prac- 
tice, it did follow the doctrine of Differding v. Ballagh, 121 Cal. App. 1, where 
it is held that the lessee, when he issues percents, constitutes himself a trustee 
that he will faithfully and diligently operate the well and account to the percent 
holder as a beneficiary for the percentage of the proceeds to which the percent 
holder is entitled by virtue of his assignment. 


Therefore, if a lessee attempts to dispose of the lease to a third person 
without securing an assumption of his fiduciary obligation to the percent holders, 
he breaches his trust, and if the assignee of the lease has knowledge of the trust, 
he would be bound by the trust and would take the lease chargeable as the 
trustee to the percent holders in the same manner as the original issuer of the 
percents. This is the legal effect of Civil Code Section 2243: 


“Third persons, when involuntary trustees. Everyone to whom 
property is transferred in violation of a trust, holds the same as an in- 
voluntary trustee under such trust, unless he purchased it in good faith, 
and for a valuable consideration.” 

Incidentally, the rights of creditors are not involved in the cited Supreme 
Court case, and from the language of the decision it might be inferred that if 
the interest of the creditors were involved, their rights would be held superior 
to those of royalty interests. 




















A NEW, CONVENIENT SERVICE FOR 


Safeguarding Wills 


Let te special Will Vault of this company 
protect either originals or copies of your clients’ 
of wills, which may be withdrawn at any time. 
This service includes daily checking of Los An- 
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1936 JUNIOR BARRISTERS’ CHAIRMAN 
REPORTS TO TRUSTEES 


By Ned Marr, 1936 Chairman 


HE officers of the Junior Barristers were assisted by an executive committee 

of 28 men during the 1936-37 term. This group in arranging and directing 
the program of the year met at breakfast sessions about every three weeks. 
Approximately 75 additional young lawyers took an active part in the adminis- 
tration of the year’s schedule by serving with the members of the executive 
group on standing and special committees. 

An innovation which met with popular approval was a series of break- 
fast meetings open to the membership at large featuring certain members of 
the senior bar, viz., Allen Ashburn, J. W. Mullin, Jr., and Jerry Geisler, speak- 
ing on “Trial Strategy,” “Probate Practice” and “Criminal Practice and Pro- 
cedure,” respectively. This activity was conducted by the speaker’s committee, 
of which Bates Booth was chairman. A second function of this committee 
was the providing of speakers for the Red Cross Ohio and Mississippi Valley 
Flood drive. 

A coordination committee headed by Milford Springer developed a smooth 
working relationship between the Junior Barristers and the Junior Conference 
of the American Bar Association. An outstanding performance was the en- 
listing of young lawyers in the radio speaking activities of the Junior Conference. 

A series of well-spaced evening meetings was a material factor in the 
maintenance of a sustained interest in the Junior Barristers throughout the 
1936-37 year. In April, approximately seventy-five men attended a dinner at the 
University Club. They were addressed by Adamantios Th Polyzoides on world 
affairs, with particular attention given European conditions. Richard Davis 
was the chairman of the evening. In the latter part of May the annual frolic 
was staged at the California Country Club under the directorship of Earl Wright. 
Two hundred and fifty men were in attendance. 


JUDGES’ NIGHT 


“Judges’ Night” in October was another innovation. Including guests, 
close to 300 persons attended. Six members of the California Supreme Court, 
two Federal District judges, two California Appellate Court judges, and 65 
Superior and Municipal Court judges were present. Dr. Robert Millikan of 
the California Institute of Technology was the speaker. Charles Crail, Jr., was 
the chairman of the committee making arrangements. 

In November the annual meeting of the Junior Barristers and the young 
doctors of Los Angeles was observed. Lewis Andrews, Jr., was chairman of 
the committee in charge of the Junior Barristers’ portion of the program. In 
January the Junior Barristers provided the program for the monthly meeting 
of the Los Angeles Bar Association which was termed “Junior Barristers’ 
Night.” Approximately 300 lawyers and guests were present. The program 
included talks by Walt Disney, motion picture producer, and Sydney Alexander 
Moseley, television expert. James C. Ingebretsen was the chairman of the com- 
mittee in charge. 

The final meeting of the year, in February, conducted by Earl Wright, was 
given over to elections and entertainment. Two hundred and twenty-five attended. 


MEMBERSHIP 


A membership committee, headed by H. L. Rose, Jr., worked in con- 
junction with the same committee of the senior bar. As pn«rt of its program 
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every young lawyer who was not then a member of the Los Angeles Bar As- 
sociation was solicited for membership. In May and December, on the oc- 
casions of the admissions of candidates to the State Bar, the Chairman of the 
Junior Barristers appeared before the Supreme Court sitting in Los Angeles. 
He addressed the newly initiated men with words of congratulation and invited 
them to take out membership in the Los Angeles Bar Association and to be- 
come active in the work of the Junior Barristers. 

A publicity committee under the chairmanship of Charles Sharritt provided 
ample publicity for all Junior Barristers’ events and activities, in both the legal 
and metropolitan papers. The same committee obtained space in the Los An- 
GELEs BAR BULLETIN, the State Bar Journal and the American Bar Journal. 

John Morrow served as chairman of a committee which read and digested 
for the Los Angeles Bar Association all proposed Senate and Assembly Bills of 
the 1937 California State Legislature. The committee noted in particular all 
bills affecting the legal profession, the bar association and the administration of 
justice. 

An index committee, with Martin Weil as chairman, took over the task of 
indexing the Los ANGELES Bar BULLETIN in a master compilation. The work 
of this group, which is still in progress, is expected to be completed within 
sixty days. 

Lucien Shaw served as chairman of a committee on Legal Aid which func- 
tioned in coordination with a like senior bar committee. 


CRIME PREVENTION 


A Juvenile Crime Prevention committee under the chairmanship of Harold 
H. Krowech adopted a three-point plan of operation. This program was ap- 
proved by the Board of Trustees of the Los Angeles Bar Association. It con- 
sisted of a study of juvenile crime and its causes, addresses to youths on the 
general subject of law observation and the proposal that the traffic schools be 
instructed by the young lawyers. This program received extensive publicity. As 
a result it enjoyed many endorsements and recommendations. In the fall the Los 
Angeles Board of Education approved the carrying of the program into the 
public schools. Following this many well-received speeches on juvenile crime 
prevention were presented to the students. Because of the thorough groundwork 
and the enthusiasm with which the program has been met its success in the 
future is assured. 

A committee on Educational Information, headed by William Page, held 
several meetings and discussed the advisability and practicability of carrying on 
an educational program for the benefit of high school and undergraduate uni- 
versity students. The appointment of the committee resulted from the feeling 
that if the bar could point out to students what they could expect to find in the 
law and how they could best prepare themselves for the profession that they 
would be greatly benefited. 

The Junior Barristers were counseled and assisted by three enthusiastic and 
interested advisers: Loyd Wright, Hubert Morrow and Newton Todd. 


1937 CHAIRMAN OUTLINES PROGRAM 


James C. Ingrebretsen, 1937 chairman, Junior Barristers, in calling the 
attention of members to the report of former Chairman Marr, and to the wide 
diversity and extent of the activities of the Barristers, said: 

“During the coming year all of the standing committees mentioned in Ned 
Marr’s report will continue to function and in addition, several new committees 
will be appointed to assist in an extension of our program. A new Committee 
on Research and Information will assist the Speakers’ Committee and other 
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committees of the Junior and Senior Bar in compiling information and material 
needed from time to time for their efficient functioning. 

A new Coordination and Public Relations Committee will work with com- 
mittees of the Senior Bar in seeking to improve public relations. This com- 
mittee will also work to bring about closer cooperation among the junior and 
senior members of the Los Angeles Bar Association and between local, state and 
national Junior Bar Associations. 

A By-laws Committee will be appointed to draft by-laws, particularly for the 
purpose of making the Junior Barristers eligible for affiliation with the Junior 
Bar Conference of the American Bar Association and for the purpose of 
governing elections and regulating membership on the Executive Council and 
other committees in an attempt to assure to as many men as possible an oppor- 
tunity to participate in our activities. 


PROGRAMS 


An innovation is also proposed in connection with program arrangements. 
Instead of appointing a separate committee for each meeting, five standing com- 
mittees will serve throughout the year, having in charge respectively; arrange- 
ments, announcements and skits, entertainment, speakers, and general program 
coordination. In addition to securing outside speakers for our own regular 
evening and breakfast meetings, the Speakers Committee will also sponsor a pro- 
gram through which interested members of the Junior Barristers will have an 
opportunity to speak over the radio and before clubs, schools and other organiza- 
tions from time to time throughout the year. 


The Judges Night, Junior-Senior Bar and Doctors-Lawyers dinners will 
be continued as will the Spring Frolic and the breakfast discussion meetings. 
Plans are also under way to add to our calendar a dinner honoring Supreme, 
Federal, Superior, Municipal and Justice Court Clerks throughout the county. 

Membership in some local bar association ought to be recognized today by 
every young lawyer as a duty he owes to himself and his profession. I be- 
lieve that duty is not satisfied by membership alone. I believe the future of the 
legal profession must inevitably be what the young lawyer of today chooses to 
make it. I also believe that it is only through unity of purpose and effort that 
the ideals of our profession can be accomplished and maintained.” 
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PRE-TRIAL PLAN IN MASSACHUSETTS 


HE Los Angeles County Superior Court having inaugurated the “pre-trial” 

plan, the experience of the system in Boston is somewhat of timely interest. 

In an article in the Bar Bulletin of the Boston Bar Association, Judge Louis 
S. Cox, the jurist, pointed out that the plan met with considerable favor among 
members of the Massachusetts bar who have had occasion to see it in operation. 

Following the success of the plan in Boston, it was tried out also at Lawrence, 
in Essex county, Mass., with favorable results, Judge Cox’ article pointed out. 

“Every effort should be made to keep cases from the actual trial calendar 
in which there is a reasonable hope of settlement,” Judge Cox stated. “Other- 
wise, that calendar loses the stability which is of especial appeal to trial counsel 
and of tremendous advantage as a time and money saver to parties and their 
witnesses, to say nothing of the opportunity which it affords the Court of 
having a steady and practically uninterrupted volume of work.” 

The results of the seven weeks’ experience in Lawrence and of one year’s 
experience with pre-trial in Suffolk, set out below, seem to show that counsel 
and litigants are generally disposed to settle when the door to settlement is 
opened in the pre-trial session. 

WorK OF THE PRE-TRIAL SESSION OF THE SUPERIOR CouRT IN SUFFOLK CoUNTY 
Aucust 25, 1935, to Jury 1, 1936 


LOS ANGELES BAR ASSOCIATION BULLETIN 






































No. cases called to pre-trial session... .....-.-..-...-.-----csnseocosecenoseeooneeneee 4,637 
Disposition in pre-trial session : 
Sa TOT Ee SET DERE NO Lee NTE 582 
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CHICAGO’S PLAN OF JUDICIAL SELECTION 


FTER two years’ study of systems of judicial selection throughout the United 
States, the Chicago Bar Association, through its Board of Managers, has 
approved a proposed amendment to the Constitution of Illinois, which, it states, 
represents a compromise between two conflicting philosophies, one group of 
lawyers taking the position that their judges should be appointed like the Fed- 
eral judges; the other group arguing strenuously that fundamental democratic 
principles demand that the people be given a voice in the selection and removal 
of judges. In submitting its report to the members of the Association, the 
Board states that both of these groups were well represented on the Committee 
on Judicial Selection and “each group sees great gains for its own philosophy 
in the proposed system.” The “pure appointment” group, it says, sees the 
appointive power taken out of the hands of the party committees and vested 
in the Governor, while the “pure election” group sees the real power of the 
electorate to remove an offensive judge restored to the people. 


CHANGE IMPERATIVE 


For many years, the report declares, the bar of Chicago “have been satis- 
fied that a change in the method of judicial selection is imperative. We believe 
that the judiciary should be and would like to be free from politics, from the 
dangers of being removed from office by the winds of party elections, from the 
necessity of contribution to political parties to secure nomination and election, 
from participation in political activities and the dangers of a refusal to participate, 
to say nothing of attempted political influences in the discharge of judicial duties.” 

These evils, the report continues, are recognized not only in Chicago but in 
all metropolitan areas, as evidenced by the consideration now being given to the 
subject in nearly all large cities—evils peculiar to metropolitan communities. 
“For this reason,” says the Board’s report, “it has not been deemed advisable 
to change the system outside of Cook County. In the downstate counties the 
persons selected are well known to the bar and to the people of their community. 
Here, many judges are not known to the community until after long service on 
the bench. Some of the candidates are scarcely known to the bar. 
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IMPROVE THE QUALITY 
The principal object is to improve the quality of judicial service, the Board 

declares, and in order to do this, ; 
“the method of initial selection must be improved; the judges must 
be given a longer and more certain tenure of office; the selecting 
power must be placed in the hands of those who can be held ac- 
countable for its abuse; ample safeguards must be provided against 
an arbitrary appointive power; the right of the people to remove a 
bad or incompetent judge must be retained.” 


The proposed amendment to the Illinois Constitution, as approved by the 
Board of Managers of the Chicago Bar Association, is as follows: 

Judges of the circuit, superior and probate courts of Cook County 
when this system becomes effective shall be selected and hold office 
as hereinafter provided. 

Each judge of said courts then in office shall continue therein 
until the expiration of his then term and thereafter until thirty (30) 
days after the next November biennial general election. At that 
election his name shall be submitted to the electorate without op- 
position or party designation upon the question whether he shall 
retain his office as such judge. If a majority of those voting on the 
question vote against any judge, and if such majority shall equal 
twenty-five per cent of those voting at the election, his office shall, 
thirty days thereafter, become vacant. Otherwise he shall retain his 
office and at the same election each tenth year thereafter until va- 
cancy intervenes his name shall again be submitted in the same man- 
ner and with the same effect of the vote. For six years after re- 
moval as aforesaid a judge shall be ineligible to appointment as a 
judge of any of said courts. 

After this system becomes effective the Governor shall fill any 
vacancy by appointment from a list of not less than five eligible 
persons for each vacancy, nominated by a majority vote of the com- 
mission hereinafter created. Each judge so appointed shall hold his 
office for four years and thereafter until thirty days after the next 
November biennial general election. At that election and at the same 
election each tenth year thereafter until vacancy intervenes the ques- 
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tion of his retention of his office shall be submitted in the same 
manner and with the same effect as hereinbefore provided with respect 
to judges holding office when this system becomes effective. No 
person not a member of the Illinois bar shall hold any such judicial 
office. Additional qualifications may be imposed by law. All elections 
hereunder shall be conducted as prescribed by law. 

The commission shall be composed of five residents of Cook 
County appointed by a majority vote of the judges of the Appellate 
Court for the First District who shall also fill all vacancies. No 
more than three commissioners shall be members of the same political 
party. None of them shall hold any public or political party office. 
They shall serve terms of ten years except that four of the original 
commissioners shall serve terms of two, four, six and eight years, 
respectively. They shall serve without compensation and shall de- 
termine their own methods of procedure. 

If at the election wherein this constitutional amendment is 
adopted it shall be approved by a majority of all voters in Cook 
County voting on the question, the above system shall thereupon be- 
come effective. If the system is not so made effective then if at any 
time thereafter 50,000 or more voters of Cook County shall file in the 
county court a petition to submit to a vote the proposition whether 
the County shall adopt such system, the county judge shall call a 
special election for said purpose. If at such election it is approved 
by a majority of those voting thereon, it shall thereupon become 
effective. 
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I LIKE TO PRACTICE LAW* 


By William Doll, Member of the Milwaukee Bar 


N the April issue of Reader’s Digest a young attorney counseled his brethren, 
“Don’t Be a Lawyer.” Much of this lawyer’s lament was true. The anony- 
mous writer of it might have been my twin brother. He studied as I did, prac- 
ticed fifteen years as I have, knows the abuses I know, has experienced my 
hopes, doubts and worries. We are brothers under the skin. We differ only 
in attitude; he hates law; I love it. 


I, too, have twiddled my thumbs waiting for clients. I have seen the 
ambulance chaser grow fat, the corner cutter prosper, the sharpshooter gain dis- 
tinction, the law abandoned by discouraged young men. I have worried about 
debt, listened to temptation, watched business slip away to price cutters, and 
resented the press puns about my profession. But still I like to practice law— 
and this is why: 


It has opened to me the entire field of human relations. No profession— 
not even the ministry—ramifies into civilized activity as does the law. Every 
field of human thought and endeavor, stripped of glamour, is revealed to the 
lawyer: business, finance, domestic relations, government, politics, religion, war. 
In fact, the law is but the expression of these complex relationships. It is the 
code which civilization has set up for its conduct. My job is to define and defend 
that code. 


PIONEER OF PROGRESS 


The lawyer has been a pioneer of political progress, a founder of freedom. 
The Barons defeated King John at Runnymede; but English lawyers gave form 
to the victory, and wrote the Magna Charta. The Colonial troops won the 
Revolution, but the Declaration of Independence came from the pen of a lawyer. 
The fruits of that victory took life in the greatest document of history—The 
American Constitution. Who drafted it? Lawyers. Who adopted it? A con- 
vention of 55 men, 31 of them law trained. 


When the states hesitated to ratify it, three patriots, Jay, Hamilton and 
Madison, with their 83 essays for The Federalist, crystallized opinion. Two of 
these men were lawyers, Jay becoming first Chief Justice of the United States 
Supreme Court, and Hamilton, the nation’s first Treasury Secretary. 


On the maiden voyage of the nation, lawyers pointed the way. Marshall 
charted the constitutional course. Adams, Jefferson and Monroe steered the 
ship of state. Webster, Clay and Calhoun composed the mutterings of mutiny. 
When the long gathering storm broke, at the helm stood the lawyer pilot, Lincoln. 
In the reconstruction which followed, lawyers guided the craft beyond danger. 
As diplomats, statesmen and judges they navigated to ports of new greatness. 
Of our 31 presidents, 21 were lawyers. What a heritage of tradition is this? 
You and I, young man, belong to the present generation of this fraternity. Ours 
is the chance to carry on. 

The nation cannot remain static. It is now in a state of flux. Its destiny 
must depend upon sound minds. Whatever lies ahead, we may be sure that 
lawyers will be in the vanguard to lead public opinion, and incarnate human 
desires. My generation must supply these men. Those will be called who like 
the law, not those who hate it. 


*Reprinted from the American Bar Association Journal. 
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LIMITLESS OPPORTUNITIES 


The law gives me limitless opportunities for service. The country doctor, the 
city surgeon, the engineer, the minister have no greater field than I to help 
human needs. Consider what is open to me: to save an innocent man from jail, 
to counsel an estranged man and wife, to reconcile torn friendships, to recover 
the widow’s mite from sharpsters, to keep an honest workman from bankruptcy, 
to reorganize a business which employs a hundred bread winners. 


The legislative chamber may call me. Here are put into words the man- 
dates of man; here are built the structures of social progress. Here lawyers 
have always been in the majority. The executive and adminstrative offices may 
beckon to me. Here law is given effect. Roosevelt’s ten-man cabinet has five 
lawyers; Hoover’s had six; Coolidge’s three; Harding’s, five. Of the present 
48 governors half are lawyers. Or I may occupy the jurist’s bench, to judge 
every possible problem. None but the lawyer sits there. 


The door to business may be opened to me. Industry has chosen many able 
executives from law-trained recruits. General Electric has its Owen D. Young 
as Board Chairman. Another lawyer, Myron C. Taylor, guides United States 
Steel as its chief executive officer. A struggling shop places its problems on a 
lawyer’s desk, and twenty years later Max W. Babb becomes president of Allis 
Chalmers. Even the House of Morgan, a family of 20 partners, finds five law- 
yers in its brood. Business knows that successful lawyers think clearly and act 
cautiously, that they are trained in fundamentals. So business gives the lawyer 
an edge when it selects its leaders. 


“But,” says my brother barrister, “business cannot absorb all the lawyers.” 
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True enough, but it will pick many of the best. However, it wants leaders, not 
fault finders—it chooses men who like the law. 


Again the young man argues: “You can’t try cases without clients, you 
can’t be a legislator, governor or judge without votes.” Right you are. Neither 
can a grocer keep shop without customers, a doctor without patients, a crooner 
without listeners. But in and out of good times, we have had bankrupt shop 
keepers and merchant princes on the same street, failures and captains of in- 
dustry in the same town. And, curiously enough, the good and the bad in all 
fields have come from the same stock, trained in the same red school house. 
But they have these differences: one is a squawker; he sees no grass but the 
other fellow’s; he observes nothing but obstacles. The other does not wait for 
opportunities, he makes them. If the profession is crowded, the returns small, 
competition keen, he makes the best of it, goes to work and clicks. 

But the twin insists: “I am limited by the canons of ethics; I must not 
advertise or solicit; I cannot develop business as others do.” So you cannot, 
and if the only chain which checks you is the code we all respect, I fear you are 
lost. But why blame the law? Why tell other young men to keep away from 
it? If you can’t hit the ball, perhaps others will have a better batting average. 


LOOK AROUND 


For every lawyer who fails I can show you a dozen ragged bond salesmen, 
a handful of insurance solicitors still seeking green pastures, a great group of 
bankrupt manufacturers, and a batch of ex-bankers thrown in for good measure. 
If you think the law is tough, look around. 

I was too young to be downed by the depression. The milk bill had to be 
paid, the kid given some shoes, there was office rent to meet; so there were no 
funds to gamble. Here is where I really appreciated the law. All my cash was 
in learning. There was no money tied in inventory, machines, securities. My 
investment remained intact. Thank God, I was a lawyer! 

But I was old enough to learn from the depression many lessons not found 
in textbooks. The law showed me the seamy side. The problems and mistakes 
of my clients were revealed to me without window dressing. I saw men succeed 
and then fail. They came up in good times because of good times. They thought 
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they were smart, but they were only born at the right time. Some gambled 
their earnings by expanding their plants, and, when the crash came, they went 
down. Others dabbled in stocks, made money, then tried to double by playing 
on margin, and lost. Many started small, paid their debts and prospered. Then 
the money nerve vibrated. They started financing with the other fellow’s money, 
put their names on innocent looking paper, and wound up worse than broke. 
These things should not happen to me. 


The law taught me to be patient with life. I have observed that the most 
eminent lawyers are common clay with a purpose, that industry is greater than 
brilliance, that the plodder has balance while the genius is lopsided, that the 
steady struggler reaps his reward. I cannot expect to surpass men twenty years 
my senior in experience. I must bide my time as they did; and so I will be 
patient. 


I have learned that my greatest case may some day come from the char- 
woman who cleans my office, the janitor or elevator boy; and so they are my 
friends. They always speak to me. They don’t to everyone. That’s something 
money can’t buy. The law gave it to me—it made me like people. 


WHY FRET? 


It is charged that the profession has degenerated; that lawyers circumvent 
the statutes; that there are injustices in the law; that we have become com- 
mercialized ; that every lawyer has his price. What shall we do about it? Shall 
we fret and pout? Shall we forever regret the years of study and struggle? 
Or shall we accept the charges as a challenge? If the profession is in disrepute, 
have its critics tried to improve it? If legal process is poky and court congestion 
confounding, have the “Don’t Practice” lawyers sought remedies? 


But most of these charges are magnified. They have gained credence be- 
cause lawyers have not fought back. Lawyer baiting is by some considered smart 
journalism. The patient work of a plodding lawyer never receives any ink. But 
let him get into a mess, or short change a client, and he rates the front page. 
Is it not so with most professions? Take the ministry. No editor gives space 
to the sacrifices of the parish shepherd; but let the man of the cloth fall from 
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grace, and the newsboy has a big day. How about the physician who sits at the 
patient’s bedside through the dreary hours before dawn? The metropolitan press 
isn’t interested; but if he deserts his wife for a pretty patient, his shame is 
spread in headlines. The reason? The weary work of a professional man is 
not dramatic or sensational. It is not news. It does not increase circulation. 
The newspapers don’t print it. 


If you still say, “Don’t Practice Law,” listen to this: Have you heard of the 
American Law Institute? For 14 years it has been compiling a restatement of 


the common law. It was sponsored by the nation’s leading lawyers, judges 
and law professors. Heading the movement were such public spirited lawyers 
as Elihu Root, George W. Wickersham,. William Draper Lewis, George Whar- 
ton Pepper, Justice Cardozo. Hundreds of lawyers from every state participated. 
They undertook a gigantic task. They found the law in 48 states in confusion 
and conflict. They aimed to unify the law and simplify the rules of justice. 
In 14 years they have codified five main branches of the law, and are now 
working on others. So important is this undertaking that the Carnegie Cor- 
poration gave $638,000.00 to finance it. These men are the hewers of wood 
and bearers of water we never read about. They have received nary a farthing 
of pay. Their’s is a labor of love. 


And here are some more ‘Good Man Fridays—the Commissioners on Uni- 
form State Laws, all of them lawyers. Sponsored and financed by The Ameri- 
can Bar Association, they have worked for a generation to unify state statutes. 
They have compiled 55 uniform codes including commerce, divorce, crime, prop- 
erty and child labor. Some of these have been adopted in all of the states, 
and many of them in most jurisdictions. Have you ever thought what it means 
to do business in many states whose laws differ from your own? Today the 
contractor, banker, merchant, investor, know their rights in at least 25 states— 
thanks to the work of these men. 


The American Bar Association has assembled attorneys representing 150,000 
local governments to improve municipal law and governmental, efficiency. The 
Association’s scientific study of crime has received open praise from the White 
House. The national bar has sought the energies of young men by organizing 
The National Junior Bar. It has appointed youth to important committee as- 
signments. 


In every state of the union lawyers have improved practice standards, short- 
ened court methods, and made it easier for litigants to obtain justice, and for 
courts to dispense it. All this work has been done silently. This effort has 
been gratuitous. Do you read these things in the papers? Not a word. These 
are deeds of the right hand which the left hand knoweth not. 


Now, brother, where were you while this work was done? Where will 
you be when new plans are made? Do you belong to the bar groups which 
tackle these tasks? I doubt it. But, if you do, criticize there—not in the 


magazines; if you don’t join your bar associations, and do something besides talk. 
* * * 


So we have a challenge, brother, to build confidence in place of criticism. 
We can meet that challenge by hanging our heads, pointing to the shame of a 
few as an indictment of the many, and shouting, “Don’t Practice Law.” Or we 
can get on our toes, weed out the wayward—and lead. We can sulk or serve. 
Which shall it be: crab or crusader? 
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UNLAWFUL PRACTICE NEWS 


National: At the meeting of the House of Delegates of the American Bar 
Association in Columbus, Ohio, on January 6, the House unanimously approved 
a recommendation of the Association’s Committee on Unauthorized Practice of 
the Law disapproving of the Wagner Bill and rejecting a resolution providing for 
the enactment of state legislation making it unlawful for any corporation to ad- 
vertise that it will act as executor or administrator. 


Ohio: The Committee on the Unauthorized Practice of Law of the Cin- 
cinnati Bar Association has issued a communication to all justices of the peace, 
notaries and mayors of Hamilton County outlining the powers of such officials. 
The notice reads in part: 

“As a notary public, justice of the peace or mayor, unless admitted 
to the Bar, you are not authorized to perform, for others, any of the 
acts which constitute the practice of law. Amongst the acts which con- 
stitute the practice of law, and which notaries public, justices of the 
peace or mayors are prohibited from performing, are the preparing, draft- 
ing, or advising in relation to, any legal documents or matters, including 
the following: 

“Wills, deeds, notes, mortgages, chattel mortgages, contracts, offers, 
options, leases, escrow instruments, releases, mechanics liens, affidavits, 
bulk sales affidavit, bill of sale, opinion on title to real estate, petitions, 
furnishing lawyers.” 
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